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Constitution d’une filiale (Sàrl / SA) à Taïwan R.O.C. 

Introduction 

Actuellement, quatre structures juridiques s’offrent aux entreprises à Taïwan : la société en nom 

collectif, société en commandite, société à responsabilité limitée (Sàrl) et société anonyme (SA). 

Généralement, les entreprises étrangères désirant devenir actives de manière commerciale à 

Taïwan optent pour une Sàrl ou SA. Les clients, selon leurs plans, ont la possibilité d’établir une 

future société en tant que succursale (branch office) ou filiale (subsidiary). Vu qu’il dépend des 

circonstances individuelles, le choix de la structure juridique est analysé par Eiger Law avec le 

client sur demande de celui-ci. 

 

Les documents pour la constitution nécessitent d’être rédigés en chinois ou en anglais 

accompagnés d’une traduction chinoise. Aussi, des traductions françaises peuvent être fournies 

à la demande de clients francophones. Il est toutefois important de noter que les divers termes 

juridiques pour les organismes et les représentants légaux entre une Sàrl et une SA, par exemple 

entre un gérant et un Président (/ Président Directeur Général), se présentent sous une forme 

différente, étant donnée la terminologie anglaise et chinoise. Ainsi, une différenciation 

terminologique est essentielle lors de traductions françaises uniquement. 

 

Il sera à présent traité des étapes et documents de la constitution d’une filiale (subsidiary) Sàrl et 

SA à Taïwan. La constitution d’un bureau de représentation (representative office), structure 

préliminaire à la succursale/filiale, de même que celle d’une succursale (branch office) ne seront 

pas développées dans cette publication. 
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A. Enregistrement de la société 

1. Préparation de la constitution 

Les informations et documents à fournir par le client pour la préparation de la constitution et 

autres étapes requérant l’apposition de signatures sont entre autres : 

� Suggestion du nom chinois (caractères traditionnels) de la future société : 

Il est recommandé de suggérer plusieurs noms, s’il arrivait que le nom souhaité ait déjà été 

attribué à une autre société auparavant. Le nom doit comporter la mention de la structure 

juridique de la future société. 

� Adresse de la future société à Taïwan et lettre de consentement du propriétaire explicitant 

l’accord de ce dernier de l’utilisation commerciale des locaux loués. 

�  Preuve de la location des locaux 

� Noms et adresses des actionnaires (le cas échéant, un seul actionnaire  est également 

admissible) 

� Nom chinois pour le gérant ou Président (/ Président Directeur Général) (Managing 

Director) 

� Copie de l’extrait du Registre du Commerce et des Sociétés ("extrait RCS", aussi  "extrait K-

bis") de(s) actionnaire(s), dans le cas de personnes juridiques 

� Copie du passeport de(s) actionnaire(s) avec signature apposée, dans le cas de personnes 

physiques. 

� Copie du passeport du gérant ou Président (/ Président Directeur Général) 

Grâce à ces documents, les procurations nécessaires à la constitution seront rédigées et 

envoyées au client. Aussi, les domaines d’activités et le certificat de constitution de la nouvelle 

société seront étudiés individuellement sur demande. 
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1.1 Légalisation de documents 

Certains documents requièrent une légalisation afin d’être considérés valables pour la 

constitution. Il s’agit entre autres des procurations et documents tels le consentement à la 

constitution de la nouvelle société et la nomination des représentants légaux de la société. 

La légalisation s’effectue dans le pays d’origine du siège principal de l’entreprise et se compose 

de la manière suivante : 

• Premièrement, les documents doivent être authentifiés par un notaire, 

• Puis certifiés par l’instance à laquelle ce même notaire est enregistré, 

• Et enfin, certifiés par la représentation juridique de Taipei compétente. 

 

Il est important de s’assurer qu’aucun palier ne fasse défaut. C’est pourquoi l’envoi d’une copie 

scannée en format PDF ou d’une copie faxée est recommandé avant d’envoyer les documents 

par courrier à l’adresse de notre bureau. 

 

1.2 Documents ne nécessitant pas de légalisation 

Certains documents, telle la lettre d‘acceptation des représentants légaux de la nouvelle société, 

sont à signer par les personnes concernées ; il n’est pas de légalisation requise. 

 

2. Enregistrement du nom de société 

La première étape de la constitution est l’enregistrement du nom de la future société, 

principalement effectué au nom du représentant légal : après confirmation du Ministère des 

Affaires Économiques, le futur nom chinois de la société est protégé et rendu indisponible aux 

tiers pour une durée préalable de six mois. Le prolongement de cette protection est possible. 
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3. Autorisation d’investissements étrangers (FIA) / Virement du 

capital de départ 

Lors de la constitution d’une filiale ou d’une société par un investisseur étranger, une 

autorisation d’investissement étranger (Foreign Investment Approval) est premièrement requise. 

Une demande est de ce fait envoyée au Département des Investissements du Ministère des 

Affaires Économiques (Ministry of Economic Affairs - Investment Commission), afin que le 

virement du capital de départ de la société en constitution soit réalisable. 

 

Dans le cas d’une succursale, le virement du capital de départ (Operational capital) est 

directement autorisé par le Ministère des Affaires Économiques et en conséquence exempt 

d’une procédure FIA particulière. 

 

Après confirmation du Département des Investissements (ou du Ministère des Affaires 

Économiques dans le cas d’une succursale), un compte bancaire temporaire doit être créé afin 

d’y effectuer le virement. 

 

� Le nouveau compte bancaire temporaire est plus précisément un compte bloqué destiné à 

recevoir le virement du capital de départ de la nouvelle société : un compte privé déjà 

existant ne peut donc être utilisé à cet effet. Le compte bloqué doit être ouvert par le 

représentant légal de la nouvelle société : le sceau (chop) de ce dernier ainsi que celui de la 

nouvelle société contenant le nom chinois de celle-ci sont nécessaires. Il est également 

requis que le représentant légal soit immatriculé à Taïwan. 

 

� Lors du virement du capital de départ, le montant du capital de départ nécessite de rester 

identique malgré les coûts y survenant. En conséquence, il est important de clarifier à la 

banque effectuant le virement que ces coûts sont entièrement pris en charge par le client, 

afin que la banque destinataire ne les prélève pas du montant viré. 
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� Il est normalement requis que le versement du capital de départ soit effectué depuis 

l’étranger. Un versement effectué depuis Taïwan n’est généralement pas considéré 

suffisant pour un investisseur étranger. 

 

� Enfin, il est nécessaire que le Ministère des Affaires Économiques confirme le virement. 

 

4. Enregistrement au Ministère des Affaires Économiques 

Après l’autorisation d’investissement étranger et le versement du capital de départ, le palier 

suivant est de déposer les formulaires de demande, documents signés par le demandeur, 

enregistrement du nom de société, confirmation du versement du capital de départ et, selon les 

cas, autres documents supplémentaires au Ministère des Affaires Économiques, afin d’y 

enregistrer la nouvelle société. Lorsque celle-ci est enregistrée, elle obtient un numéro 

d’immatriculation et sera dès cet instant inscrite au Registre du Commerce et des Sociétés de 

Taïwan. 

 

Depuis mi-avril 2009, l’enregistrement sur plan local n’est plus nécessaire. La nouvelle société 

peut de ce fait commencer l’exercice de ses activités commerciales dès l’enregistrement au 

Ministère des Affaires Économiques. 

 

La constitution administrative de la filiale est considérée comme terminée après l’émission des 

documents d’enregistrement par le Ministère des Affaires Économiques. 

 

5. Inscription à l’office des impôts 

La nouvelle société étant constituée, une des premières étapes est celle de l’inscription à l’office 

des impôts. 

 

6. Informations complémentaires 

La demande de permis de travail pour des spécialistes étrangers peut s’effectuer aussitôt la 

constitution terminée. 
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De même, les sceaux, documents originaux et carnet de compte plus nécessaires en 

conséquence de la terminaison de la constitution sont rendus au client, s’ils se trouvaient 

jusqu’alors au cabinet d’avocats. 

 

Le capital de départ est disponible après la terminaison de la constitution également, plus 

précisément dès la conversion du compte bloqué en un compte d’entreprise ouvert ou dès le 

transfert du capital de départ sur un nouveau compte bancaire d’entreprise. Jusqu’à ce point, il 

ne s’agit que d’un compte bancaire temporaire pour la constitution de la société duquel des 

prélèvements ne sont possibles. 

 

Afin de vérifier si la nouvelle société est une société véridique ou fictive, le Ministère des 

Affaires Économiques effectue, selon les circonstances, des contrôles à l’adresse de l’entreprise. 

Ainsi, il est recommandé : 

 

� De placer une enseigne de l’entreprise (présentation libre, néanmoins le nom chinois de 

l’entreprise doit y figurer) 

� Qu’un représentant de la société soit atteignable au bureau. En cas d’absence (en raison de 

congé par exemple), il est impératif d’assurer l’accessibilité au bureau et qu’une personne 

de contact soit joignable. 

� Que le courrier envoyé par le Ministère à l’adresse de la nouvelle société soit effectivement 

reçu. 

 

Suivant les domaines d’activités de la nouvelle société, il se peut que des autorisations/licences 

supplémentaires soient requises avant que les autorités taïwanaises permettent le 

commencement des activités courantes. 

 

B. Permis de travail 

La demande d’un permis de travail pour des employés étrangers peut s’effectuer dès la 

terminaison de la constitution. Grâce à son immatriculation, l’existence de la nouvelle société en 

tant que personne juridique y est suffisante. 
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Généralement, les documents requis sont les suivants : 

 

� Quatre photos-passeport du futur employé 

� Photocopie du passeport du futur employé 

� Photocopie du passeport du propriétaire de la nouvelle société 

� Photocopie du certificat d’enregistrement de la nouvelle société au Ministère des Affaires -

Économiques 

� Selon les cas, photocopies de certificats (école, université, travail, etc.) 

� Curriculum Vitae avec preuves d’expérience professionnelle 

� Photocopie du contrat de travail avec la nouvelle société à Taïwan 

� Liste des employés étrangers de l’employeur avec indications de données personnelles du 

futur employé 

� Demande de permis de travail signée par l’employeur 

� Si le client souhaite que nous prenions en charge la rédaction du contrat de travail, nous 

nécessitons l’autorisation de celui-ci ainsi que l’information quant au montant du salaire 

prévu. 

 

Des documents supplémentaires peuvent toutefois allonger cette liste selon les cas. D’autre part, 

il est important de noter que certains permis de travail sont à présent octroyés suivant le 

montant du capital de départ de la nouvelle société enregistré officiellement. 

 

C.  Vue d’ensemble des coûts 

1. Capital de départ 

Depuis mai 2009, un montant minimum pour le capital de départ n’est plus requis à Taïwan. 

Jusqu’alors, les capitaux de départ devaient surpasser ou équivaloir à TWD 250'000 pour une Sàrl 

et à TWD 500'000 pour une SA. Cependant, ceci ne signifie pas une réduction à zéro. Selon les 

informations fournies par les autorités taïwanaises, il est de l’appréciation de l’investisseur de 

définir le montant du capital de départ. Étant donné la nouveauté de ce changement, une ligne 

de repère déterminant quel montant est reconnu suffisant n’a pas encore été fournie. 
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Ce changement s’applique aux succursales également, qui ne nécessitent plus de se diriger par 

rapport à la forme juridique du siège principal. 

 

Cependant, des critères supplémentaires concernant l’octroi de permis de travail sont valables 

depuis février 2010, liant le montant du capital de départ enregistré officiellement à l’octroi de 

permis de travail de certains employés. 

 

En effet, si la nouvelle société souhaite employer un Directeur Général étranger, un permis de 

travail sera uniquement accordé si le capital de départ enregistré officiellement est supérieur ou 

égal à TWD 500'000. Dans le cas où la nouvelle société est déjà établie et la décision prise durant 

la première année d’activités courantes, le capital enregistré officiellement doit être ajusté à 

TWD 5'000'000. Enfin, dès la deuxième année d’activités courantes, il est nécessaire que le 

chiffre d’affaires ou le capital de départ enregistré officiellement s’élève à TWD 10'000'000 s’il 

est souhaité d’employer des spécialistes étrangers. 

 

2.  Coûts généraux de la constitution 

Pour la constitution, nous offrons à nos clients un prix forfaitaire que nous fournissons volontiers 

sur demande. 

 

Des services juridiques supplémentaires, tels des questions fiscales, contrats de bail, contrats de 

travail, questions concernant la structure juridique optimale, etc., sont facturés séparément et à 

l’heure. 

 

Le temps de travail nécessaire respectif dépend des besoins de chaque client. Des coûts externes 

pour taxes et services de traduction survenants à Taïwan sont inclus dans nos prix forfaitaires. 

Une vue d’ensemble actuelle des offres pour nos services est disponible sur notre site web. 

 

Ce document est un vue d’ensemble préliminaire résumant les documents nécessaires à la 

constitution d’une filiale d’une Sàrl ou SA à Taïwan, R.O.C., mise à jour en mars 2010. 
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new bankruptcy rules in 2006, bankruptcy, in particular with respect to state-owned enterprises, 

was a notably political challenge - less a process primarily driven by consistent and 

comprehensive bankruptcy rules. The latter in fact did not exist when taking into consideration 

the standard achieved by highly developed countries on an international level such as the U.S.A. 

and most European jurisdictions. 

 

d) Further Observations 

It is surprising that in particular Chinese authors, when dealing with the new bankruptcy rules 

and commenting thereon, very rarely prominently highlight the international requirements 

affecting China as being member of the international legal community such as a WTO member. 

Again, it is not to be ignored that domestic particularities are of high relevance in order to 

understand where the Chinese bankruptcy regime came from and why it led to the results 

enacted as the 2006 Bankruptcy Law. 

 

B. Overview: Major Differences of the New 2006 Bankruptcy Law 

compared to pre-existing Bankruptcy Rules 

 

1. Broader application on more diverse types of enterprises 

In contrast to the 1986 Bankruptcy Law, which applied only to SOEs, the new bankruptcy law 

covers also other types of enterprises that have been conferred the status of a legal person (see 

Article 2 of the new 2006 Bankruptcy Law). Thus, the new Bankruptcy Law not only covers state-

owned enterprises but also listed companies or private limited liability companies. Thus, foreign 

investment enterprises would normally fall under the scope of the new Bankruptcy Law, whereas 

neither individuals nor partnerships are addressed. This is a remarkable progress in comparison 

to the situation before, as such extension of the scope of application potentially creates a "level 

playing field" for various types of enterprises. This being said, however, it should be noted that 

with respect to financial institutions, a special regime might apply, as provided for in Article 134 

of the new 2006 Bankruptcy Law (see above). Pursuant to such article, where financial 

institutions are insolvent, the State Council may, in accordance with applicable laws, 
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formulate the relevant measures. The fact that financial institutions are partly outside the scope 

of general insolvency rules, however, is not a particularity of Chinese law. As the world's financial 

crisis has shown, practically every major economy is reluctant to let financial institutions go 

bankrupt. On the international level, there is an apparent consensus not to let financial 

institutions which are relevant for the economic system as such go bankrupt. It is in particular 

due to the potential impact on the stability of the economy that the relevant Chinese regulatory 

and/or supervisory bodies play a major role in potential bankruptcy proceedings initiated over 

the assets of such institutions. More specific rules on "tailor-made" proceedings for the 

insolvency of financial institutions, however, still were to be developed by the State Council39. 

2. Bankruptcy administrator to replace the government-appointed liquidation committee 

Whereas under the 1986 Bankruptcy Law, it was provided for a liquidation committee having 

broad competences and being appointed by the government, the new 2006 Bankruptcy Law 

provides for the implementation of a bankruptcy administrator who, as e.g. known in the 

German insolvency code, takes control of the debtor's estate and to a large extent administers 

the estate throughout the bankruptcy proceedings. It is up to the People's Court - not the 

government as under the 1986 Bankruptcy Law - to appoint the insolvency administrator (see 

Article 22 of the new 2006 Bankruptcy Law).  

As not uncommon in comparison with the insolvency laws of the major economies, e.g. the 

German insolvency code, creditors have, subject to certain conditions to be met, the right to 

request the People's Court for the appointment of a new insolvency administrator, in particular 

when it is decided at the creditors' meeting that the previous bankruptcy administrator fails to 

perform or to fulfill its duties and functions in a lawful and impartial manner. 

3. Right to file a bankruptcy application 

Another new element provided in the new bankruptcy law is that the debtor and each creditor 

are entitled to file an application for the opening of bankruptcy proceedings (see  

 

39 Hua, Evolution of Bankruptcy Law in China, page 10 

Page - 20 

Article 10 of the 2006 Bankruptcy Law)40, subject to certain conditions to be discussed in more 

detail below. 

4. Reorganization proceedings 

Bankruptcy under the new bankruptcy law does not necessarily lead to a liquidation of the 

debtor. The new bankruptcy law notably provides for a potential reorganization in case the 

distressed debtor has certain prospects to survive following a restructuring. Thus, it opens an 

alternative that is not uncommon in an international perspective, where reorganization 

proceedings are quite common41. 

 

5. Creditors' protection 

Commentators to the new bankruptcy law note that the new bankruptcy law "offers creditors 

more protection than they ever had under the old regime"42. Indeed, there is no general rule 

under the new bankruptcy law pursuant to which claims of employees against the debtor are 

principally senior to such of secured creditors. Therefore, employees have no access under the 

new rules to secured assets in order to settle their outstanding claims. This notably strengthens 

the position with respect to affected financial institutions. Moreover, no general provision exists 

pursuant to which the omission to file claims by creditors is legally deemed to be a waiver of 

claims. Under the new law, certain opportunities exist to file (at a later stage) claims as long as a 

final distribution has not yet occurred (see Article 56 of the new 2006 Bankruptcy Law).43 

C. The influence of foreign laws 

1. Introduction 

As to the new bankruptcy law, remarkable advice and influence can be noted from an 

international perspective. For example, the German "Gesellschaft für technische 

 

 

40  See also Fung/Li, Responding to the Enterprise Bankruptcy Law 
41  Hua, Evolution of Bankruptcy Law in China, page 11 
42  Hua, Evolution of Bankruptcy Law in China, page 12 
43  Hua, Evolution of Bankruptcy Law in China, page 12 
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Zusammenarbeit" (GTZ) was supporting the Chinese endeavors to implement a new bankruptcy 

law44. International law firms were on many occasions consulted by the NPC and provided 

comments to the various drafts of the new bankruptcy law45. Not surprisingly, as will be seen in 

more detail below, most of the concepts which have been implemented in the new bankruptcy 

law are nothing unique but can be found at least in parts or in a comparable way in other 

insolvency laws of developed jurisdictions (in particular on the G10-level). 

2. Historical perspective 

In a historical perspective, it needs to be mentioned that other than for instance with respect to 

Japan, the influence of "western law concepts" in China was traditionally characterized by a 

strong imperial approach, in particular from the 19th century onwards, when China became 

subject to unreasonable privileges of western "expats" widely beyond the scope of the 

extraterritorial "insulas" in China. A series of "unequal treaties" put China in a strong 

disadvantage. To give an example: With respect to enforcement issues and related bankruptcy 

issues, foreigners were not subject to Chinese authorities but to foreign authorities46. The clear 

violation of Chinese sovereignty is characteristic for the imperial period of western powers in the 

19th and 20th century. The reception of western law concepts by China against that background 

is widely understood as a traditional means in the attempt to regain a higher degree of 

sovereignty47. Not surprisingly, the first Chinese bankruptcy code dated April 25, 1906 - exactly 

100 years before the enactment of the new bankruptcy law - shows in certain of its 

characteristics a clear impact of foreign law concepts48. The scope of application, e.g. of the 

Chinese bankruptcy law from 1906 was limited to businessmen/traders and trade enterprises. As 

new historical research shows, such limitation of the scope of applicability of the bankruptcy 

laws at that time cannot be derived from English law (which at that time did not know a 

separation between traders and non-traders for bankruptcy purposes), but rather from French 

bankruptcy laws49. 

44  Piekenbrock, Das neue chinesische Insolvenzrecht, page 82 
45 Chua, China's New Bankruptcy Law, page 17 
46  See Piekenbrock, Das neue chinesische Insolvenzrecht, page 83, in particular with 

reference to the treaty between the United Kingdom and China from June 26, 1858 
47  See Piekenbrock, Das neue chinesische Insolvenzrecht, page 83, in particular with 

reference to Japan 
48 See Piekenbrock, Das neue chinesische Insolvenzrecht, pages 84 et seq. 
49  See Piekenbrock, Das neue chinesische Insolvenzrecht, pages 84 et seq. 
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Such concept had been brought by a German professor to Japan in the first place and via 

Japanese influence on China ultimately to China.50 Although the limitation of the scope also had 

certain inner-Chinese reasons, foreign influence can clearly be seen. This holds true not only for 

the first bankruptcy law which was in force only a few years, but also with respect to the Chinese 

bankruptcy law from 1935, where considerable German influence - as is the case for the whole 

republican legal framework - must be noted51. 

 

To sum up, the reception of foreign laws in Chinese legal enactments has to a considerable 

extent a strong tradition that goes back more than 100 years. Against that background, it does 

not surprise that also with respect to the new 2006 Bankruptcy Law, China was eager to receive 

comments and opinions from foreign experts on how to structure and elaborate a state-of-the-

art bankruptcy code (despite the fact that certain homework regarding domestic particularities - 

e.g. insolvent state-owned enterprises - which had to be done, led to an extraordinarily long 

legislative process).  

3. Current influence 

With respect to the new bankruptcy law, the influence of the US-American bankruptcy concepts 

as set out under Chapter 11 of the U.S. Bankruptcy Code should not be over-estimated. In an 

overall-assessment, it is rather to be noted that the new bankruptcy law contains considerably 

more concepts specific to European insolvency rules (e.g. under the German Insolvency Code) 

than under Chapter 11. The fact that a number of authors tend to compare the new bankruptcy 

law with Chapter 11 is more a result of a strong presence of US-American law firms in China and 

Hong Kong, than due to an actual identity of the inherent insolvency concepts. An example: On 

the one hand, it is true that both in China and in the U.S., the insolvency rules know the "debtor-

in-possession"-concept pursuant to which the management of the debtor stays in control of the 

business administration (see Article 73 of the 2006 Bankruptcy Law). On the other hand, 

however, European concepts - e.g. in Germany – also know the concept of self- administration 

(Eigenverwaltung)52, even if not much relevant in practice. 

 

  
50  See Piekenbrock, Das neue chinesische Insolvenzrecht, pages 84, 85 with reference to 

the Rostock professor Hermann Roesler  
51 See Piekenbrock, Das neue chinesische Insolvenzrecht, pages 86 et seq. 
52 See with respect to the similarities and differences with respect to Chapter 11: Peters, 

Das neue Insolvenzgesetz der Volksrepublik China, RIW 2008, page 112 
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The strongest arguments, however, to deny a close analogy between the US Chapter 11 concept 

and the new Chinese bankruptcy law is the position of the insolvency administrator. In China as 

well as in European jurisdictions, such as under the German Insolvency Code, it is common 

practice in insolvency proceedings that an insolvency administrator is appointed by the court in 

order to take control of the bankrupt enterprise, rather than an administration by the "debtor-

in-possession".  

D. Traditional cultural aspects of bankruptcy in China  

Bankruptcy in China is described culturally as a "last resort"53. Consequently, not only authorities 

on various levels are reluctant vis-à-vis the concept of bankruptcy, but also creditors and 

shareholders doubt that they can expect insolvency proceedings as fair and subject to the rule of 

law as known from other developed countries. In this context, it has been described by legal 

authors that the old bankruptcy regime facilitated an "abuse of the system", leading to "a myriad 

of fraudulent bankruptcy cases"54. Here again, the special situation of SOEs is an important 

factor, as for a long time the approach was to avoid bankruptcy, with sometimes disastrous 

results for creditors. Consequently, confidence in the new bankruptcy law and the options 

thereunder still needs to be developed. Certain authors, however, obviously still under the 

impression of the insufficiencies in the bankruptcy praxis prior to the new bankruptcy law, stress 

that it still will not be very attractive for creditors to wait to get one day a share of the insolvent 

enterprise's "bankruptcy left overs"55. On the contrary, it still might be wise to seek - to the 

extent possible - to settle or restructure the entity in order to create a more profitable outlook. 

The fact that China has now implemented a more modern bankruptcy law in which proven 

concepts of insolvency rules of leading developed countries can be 

  

 

 

 

 

 
53  See Guo, Introduction to Bankruptcy in China, page 86 
54 See Guo, Introduction to Bankruptcy in China, page 85 
55 See Guo, Introduction to Bankruptcy in China, page 86 
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identified does not necessarily mean that a change in the attitude vis-à-vis bankruptcy will be 

triggered in China. As can be seen in other fields of law, where at first glance modern rules have 

been implemented, e.g. in the field of intellectual property protection, the practice and reality 

often lacks behind the theoretical legal comfort. The fact that under the old bankruptcy rules, 

employees in state-owned enterprises were clearly privileged even vis-à-vis secured creditors 

does not support more favorable prospects. Also with respect to the very technical and rather 

sophisticated field of insolvency law, the outlook is quite uncertain whether enough qualified 

personnel will be available to implement and "live" the new bankruptcy laws56. In this context, it 

should again not be underestimated that social stability continues to be an overwhelmingly 

strong factor in Chinese day-to-day politics and it still needs to be proven whether in a case of 

conflict, e.g. with junior ranking employees, secured creditors will be able to enforce their senior 

ranking claims in insolvency proceedings. 

 

III. The 2006 Bankruptcy Law - Selected Topics 

1.   Introduction 

Key elements of bankruptcy proceedings in the PRC under the 2006 Bankruptcy Law that are of 

particular interest not only for domestic creditors but also for international investors/creditors 

include: 

 

• scope of application and relevant debtors/entities;  

• financial requirements; 

• appointment and powers of the bankruptcy administrator; 

• legal effects of the opening of bankruptcy proceedings; 

• filing of proofs of claims by creditors; 

• creditors' meetings and creditors' representatives;  

 
56  See Peters, Das neue Insolvenzgesetz der Volksrepublik China, RIW 2008, 112 
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• rights of secured creditors; 

• asset distribution; 

• potential alternatives, such as reorganization, conciliation and liquidation proceedings. 

All of these notions are, from an international perspective, common concepts. Therefore, it is of 

particular interest to see what "Chinese" particularities need to be taken into consideration. 

Certain elements have already been briefly presented when discussing major achievements and 

particularities in comparison to the 1986 Bankruptcy Law and shall be discussed in more detail 

below. 

 

2.  Scope of applicability - potential debtors 

It has already been set out that a major achievement of the 2006 Bankruptcy Law is that it 

applies to a wide scope of entities. Whereas - see Article 2 of the 2006 Bankruptcy Law - the 

insolvency of "enterprise legal persons" is addressed, the resulting limitations thereof should be 

not overseen. Neither does the new law apply to individuals, nor to non-legal persons, i.e. not to 

partnerships, representative offices or branch offices. Also with respect to state-owned 

enterprises (SOEs), a quite vague stipulation (Article 133 of the 2006 Bankruptcy Law) contains a 

limitation with respect to bankruptcies, in particular before the effectiveness of the 2006 

Bankruptcy Law. Legal commentators have expressed the view that the wording of such clause 

opens the possibility of different interpretations, even to the effect that to SOEs, the old 

provisions will in principle continue to apply57. 

 

3.  Grounds for insolvency 

Pursuant to Article 2 of the 2006 Bankruptcy Law, when a debtor ("enterprise legal person"), 

"fails to settle its debt as they fall due", and if, moreover, 

 

� the assets of such debtor are insufficient to pay-off all debts, or 

 

57 MüKo - Neelmeier, InsO, Anhang Länderberichte, China, margin 6 
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• the debtor is obviously not able to settle its debts, 

the provisions of the new 2006 Bankruptcy Law apply.  

 

Certain restrictions exist with respect to entities being part of the financial sector (see Article 134 

of the new 2006 Bankruptcy Law).  

 

With respect to the insolvency grounds, it is a significant hurdle with respect to the application 

requirements that the inability of settling debts and over-indebtedness must both be given, 

which is, from an external creditor's perspective, a potentially quite difficult task to set out58. In 

practice, that would mean that the insolvency analysis must not only meet the "cash-flow" test 

but also the "balance-sheet" test. Critical commentators with respect to the new insolvency law 

hold it for "questionable" for a creditor or debtor applying for insolvency to have to prove a 

combination of "cash-flow" and "balance-sheet" insolvency59. In particular, creditors with only 

limited insight in the internal financial and balance sheet situation of the debtor might face 

difficulties. Moreover, with respect to the alternative requirement of an obvious lack of ability of 

the debtor to settle its debts, the language is not quite clear and commentators in this respect 

expect that this might trigger litigation and give debtors the opportunity to delay insolvency 

proceedings60. 

 

In contrast thereto, e.g. the German rules in Sections 17 through 19 German Insolvency Code 

contain a more precise set of insolvency grounds (illiquidity which shall be presumed if the 

debtor has stopped payments; imminent illiquidity if insolvency is applied for by the debtor; 

alternatively over-indebtedness in case of corporations). 

 

However, in a historical perspective, it must be seen that key elements of a sophisticated 

insolvency code such as in Germany can also in parts be found in the Chinese new 2006 

Bankruptcy Law. It remains to be seen how certain ambiguities will hinder the effectiveness of 

insolvency proceedings in the PRC. A practical solution for the issues  

 

58 MüKo - Neelmeier, InsO, Antrag Länderberichte, margin 10 
59  Chua, China's New Bankruptcy Law, page 18 
60 Chua; China's New Bankruptcy Law, page 18 
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mentioned above might potentially be guidance through interpretative opinions of the Supreme 

People's Court61. 

4. The Insolvency Administrator 

A major achievement of the 2006 Bankruptcy Law is the appointment of a bankruptcy 

administrator by the competent court. By implementing the well-known concept of a bankruptcy 

administrator like in many western jurisdictions (such as Germany), the PRC obviously does not 

follow the "debtor-in-possession" concept common under the U.S. Chapter 11 proceedings. 

 

With respect to the person to be eligible as insolvency administrator, it should be noted that, 

other than e.g. in Germany, not only natural persons are eligible as bankruptcy administrators. 

Also legal persons/liquidation groups or law firms and accounting firms may be appointed as 

insolvency administrators (pursuant to Article 24 of the 2006 Bankruptcy Law). 

 

Powers of the bankruptcy administrator encompass in particular: 

 

• taking over the assets (and seals) and administrative documents such as accountancy 

books; 

• investigating the financial status of the debtor; 

• deciding before the first creditors' meeting whether to continue or to shut down the 

debtor's business; 

• management and disposition of the debtor's assets and certain other rights and duties 

as set out in Article 25 of the 2006 Bankruptcy Code. 

The bankruptcy administrator is appointed by the People's Court, Article 22 of the 2006 

Bankruptcy Law. 

 

 

61 Chua, China's New Bankruptcy Law, page 18; Piekenbrock, Das neue Chinesische 
Insolvenzrecht, page 91 
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5. The Role of the People's Court 

Besides the appointment of the bankruptcy administrator pursuant to Article 22 of the 2006 

Bankruptcy Law, the filing for insolvency has to be submitted to the People's Court and it is up to 

the People's Court to decide whether to order insolvency proceedings be opened or not (see 

Articles 10 et seq. of the 2006 Bankruptcy Law). Other than in the 1986 Bankruptcy Law, there is 

no prior formal approval from the relevant government authority required for the bankruptcy 

proceedings to take place.  

 

Competent under the new 2006 Bankruptcy Law is the People's Court, i.e. not a dedicated, 

separate bankruptcy court. Competent is the People's Court at the place where the "relevant 

debtor is domiciled" (see Article 3 of the 2006 Bankruptcy Law). 

The bankruptcy administrator has to report to the People's Court on the status and progress 

regarding the insolvency proceedings, see Article 23 of the 2006 Bankruptcy Law.  

 

These authorities of the People's Court are quite similar to those that can be found in the 

German Insolvency Code (see Section 2 of the German Insolvency Code). However, a significant 

deviation to the German proceedings is the acceptance of the principle "vis attractiva concursus" 

laid out in Article 21 of the 2006 Bankruptcy Law: Pursuant to such provision, after the People's 

Court has accepted an application for bankruptcy, all relevant  

 

"debtor's civil action shall be requested with the said People's Court that is handling the 

bankruptcy proceedings".
62 

 

Thus, other as under German insolvency law, the competent People's Court at the principal place 

of business of the debtor has broad competence for all insolvency-related lawsuits, e.g. also, 

other than in Germany, with respect to a contestation (Anfechtung) by the bankruptcy 

administrator of certain debtor's pre-insolvency transactions. In Germany, by contrast, it is 

normally the competent court at the place of business of the defendant with general jurisdiction 

to decide on a legal contestation/challenge by a bankruptcy administrator. In an international 

perspective, the deviation in the 2006  

62 See also Piekenbrock, Das neue chinesische Insolvenzrecht, page 92 
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Bankruptcy Law is of major importance, e.g. in case the bankruptcy administrator of a Chinese 

debtor in China successfully challenges transactions having taken place outside China and, as a 

consequence thereof, seeks a recognition and enforcement of such ruling of the People's Court 

abroad. 

 

It should be noted that bankruptcies are typically dealt with in the official language of the PRC 

(Putonghua)63. 

 

6. Creditors' Meetings and the Creditors' Committee 

a) Creditors' Meetings 

Every creditor that has filed its claims in the bankruptcy of the debtor is entitled to attend as a 

member creditors' meetings, see Article 59 of the 2006 Bankruptcy Law. In case the creditor's 

claim has not been finally reviewed, the People's Court may grant temporary rights to vote in the 

creditors' meeting. Employees also have the right to attend creditors' meetings, the same holds 

truth for representatives of the work unions who are entitled to present their views on the 

relevant issues, see Article 59 para 5 of the 2006 Bankruptcy Law. No special voting rights, 

however, are granted to them. 

The rights and duties of the creditors' meeting cover in particular the following items: 

 

• examination of the filed creditors' claims; 

• application with the People's Court for a replacement of the appointed bankruptcy 

administrator; 

• supervising the bankruptcy administrator;  

• decision on a continuation of the debtor's business operations 

• establishment of a creditors' committee; 

• decision on a potential reorganization plan, a compromise, a 

management/conversion/distribution plan; 

  

63 Mong, Changing Trends and Regulations in PRC Bankruptcy Law, page 115 
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� other functions that may be granted to the creditors' meeting by the People's Court. 

 

The above duties are expressly provided for in Article 61 of the 2006 Bankruptcy Law. 

 

The first creditors' meeting must be held within 15 days of the deadline for the declaration of 

creditors' claims, see Article 62 of the 2006 Bankruptcy Law. Decisions of the creditors' meeting 

require a quorum of a minimum of 50% of the creditors to attend the meeting and have the right 

to vote, representing at least 50% of the aggregate amount of unsecured creditors' claims, 

Article 64 of the 2006 Bankruptcy Law. 

 

b) The Creditors' Committee  

The new Chinese Bankruptcy Law knows as an optional body the creditors' committee, see 

Article 67 of the 2006 Bankruptcy Law. The creditors' committee may be appointed by the 

creditors' meeting and consists of a maximum of nine persons. It should be noted that the 

creditors' committee, if established, not only comprises representatives of the creditor as 

selected at the creditors' meeting but also an "employee representative" of the debtor or a 

representative of the trade union. The elected members of the creditors' committee must be 

confirmed by the People's Court. 

 

The creditors' meeting has the following rights and duties: 

 

• supervising the management and disposal of the debtor's assets; 

• supervising the distribution of proceeds to the creditors; 

• requesting to hold the creditors' meetings; 

• certain other functions as conferred to it by the creditors' meeting. 

Details are set out in Article 68 of the 2006 Bankruptcy Law. 

 

7. Procedural Milestones in a Chinese Insolvency 

 

From a procedural point of view, bankruptcy proceedings under the new 2006 Bankruptcy Law 

follow the basic order set out as follows: 
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a) Application  

The bankruptcy application may be filed not only by the insolvent company itself but also by a 

creditor, details are set out in Articles 7 et seq. and 10 of the 2006 Bankruptcy Law. In case the 

bankruptcy application has been filed by a creditor, the debtor will be informed by the People's 

Court in order to give him the opportunity to comment thereon within a timeframe of a few 

days, see Article 10 of the 2006 Bankruptcy Law. A special regime applies for financial 

institutions, where it is up to the financial supervision organ under the State Council to file an 

insolvency application with the People's Court, see Article 134 of the new Bankruptcy Law.  

 

From an international perspective, such elements are quite common and nothing unusual or 

particular to the new Chinese Bankruptcy Law.  

 

In regular insolvency proceedings, the People's Court will decide whether or not to accept an 

application for bankruptcy within 15 days from the day when the application is received 

(extension possible), see Article 10 of the new Bankruptcy Law. 

It should be noted that, in contrast to insolvency laws of other jurisdictions, the new Chinese 

Bankruptcy Law does not know the opportunity of the insolvency court to take interim measures 

in order to avoid any detriment to the financial status of the debtor for the creditors until the 

insolvency court has decided on the request64. Consequently, it neither knows a "temporary 

insolvency administrator" to be in charge until the final decision on the opening of the insolvency 

proceedings (see, e.g., Sections 20, 21 of the German Insolvency Code). 

 

b) Acceptance of the Application 

 

In case the People's Court accepts the application, it will notify the relevant creditors within 25 

days and pronounce its decision on the acceptance of the bankruptcy application, see Article 14 

of the 2006 Bankruptcy Law. As to the insolvency grounds to be considered by the People's 

Court, it has already been discussed that the combination of "cash-flow" test and "balance-

sheet" test is a concept rather special to the Chinese bankruptcy regime and, due to the wording 

in the respective statute  (Article 2 of the  

 

64  MüKo - Neelmeier, InsO, Anhang Länderberichte, China, margin 16 
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2006 Bankruptcy Law), a matter of ambiguity and uncertainty.  

 

It should be noted that the new Chinese Bankruptcy Law does not know an obligation of the 

debtor to file for bankruptcy65. 

 

Commentators to the new Chinese Bankruptcy Law emphasize that the People's Court obviously 

has a discretion whether or not to accept an application66. However, Article 2 of the 2006 

Bankruptcy Law grants the right to the applicant to file an appeal against the People's Court's 

decision with the respective higher court. 

 

Critical comments to the new Bankruptcy Law point out that it is conceivable that the People's 

Court does "not reply or remain silent" on the bankruptcy matter, in particular if it has major 

concerns regarding unemployment and social instability67. 

 

The established practice with respect to courts that are located outside China's main 

industrial/business centers shows that such critics are not unfounded68. 

 

c) Steps following the Acceptance of the Bankruptcy Application 

 

Following the acceptance of the bankruptcy application by the court, such acceptance will be 

announced (respectively creditors be notified, Article 14 of the 2006 Bankruptcy Law) and the 

bankruptcy administrator be appointed by the People's Court, see Article 22 et seq. of the 2006 

Bankruptcy Law.  

 

The People's court will also set a deadline of up to three months (however, not less than 30 days) 

for the creditors to grant them the opportunity to file their claims, as provided for in Articles 45 

and 48 of the 2006 Bankruptcy Law. In case a creditor fails to exercise this right, such creditor is 

entitled to make up its filing until the final distribution of the insolvent assets; however, any filing 

in already granted distributions is excluded (see 

 

 
65 See Fehl, Das neue Konkursgesetz der Volksrepublik China, ZInsO 2008, page 69, 71 
66 Chua, China's New Bankruptcy Law, page 17 
67 Chua, China's New Bankruptcy Law, pace 17 
68  Chua, China's New Bankruptcy Law, pace 17 
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Article 56 of the 2006 Bankruptcy Law). 

 

After expiry of the claim submission period, the first creditors' meeting will be held, i.e. no later 

than 15 days after expiration of the term for the declaration of the creditors' rights, see Article 

62 of the 2006 Bankruptcy Law. 

 

The general order of payment with respect to the distribution of the proceeds to be generated 

from the remaining debtor's estate after the debtor is formally declared bankrupt is the 

following: 

 

• bankruptcy costs and administrative/estate liabilities; 

• unpaid wages and related claims; 

• social insurance premiums and unpaid taxes; 

• "normal" bankruptcy claims, i.e. general unsecured claims. 

Details are provided for in Article 113 of the 2006 Bankruptcy Law. 

 

After the final distribution, liquidation procedures are normally concluded and the bankruptcy 

administrator will, upon formal conclusion, be released of its duties. As a final act, the insolvent 

entity will be deregistrated (under certain circumstances, however, an additional distribution is 

conceivable), see Article 120 et seq. 

 

8. Legal effects of the acceptance of the bankruptcy application 

 

a) Contractual Obligations 

 

One of the most relevant effects of the People's Court's acceptance of the application for 

bankruptcy is the option of the bankruptcy administrator under Article 18 of the 2006 

Bankruptcy Law to decide whether to terminate or continue to perform a contract that has been 

established before acceptance and has not yet been fully performed by both parties concerned. 

Should the bankruptcy administrator decide to continue a contract, the non-insolvent counter-

party has the right to request the administrator to provide some kind of collateral (should the 

insolvency administrator fail to do so, the contract is 
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deemed to be terminated), see Article 18, para 2 of the 2006 Bankruptcy Law.  

 

From an international insolvency law perspective, such concept is well-known. Section 103 of the 

German Insolvency Code, for instance, grants a similar option to be exercised by the insolvency 

administrator either to request performance of a contract or to refuse to do so (in case of 

refusal, the consequence is that the counter-party is entitled to claim damages for non-

performance, however, only as a general unsecured claim). 

 

Furthermore, pursuant to Article 39 of the 2006 Bankruptcy Law, if a seller of goods has sent 

such goods to the debtor and the latter has not yet received the goods and paid the purchase 

price, the seller may take back the good which is on delivery, unless the bankruptcy 

administrator pays the purchase price and requests the seller to deliver.  

 

A privileged position of a seller of goods in the critical days preceding the insolvency is quite 

common from an international perspective as well. For example, Section 503 (b)(9) of the U.S. 

Bankruptcy Code provides that a creditor shall have privileged administrative claims equalizing 

"the value of any goods received by the debtor within 20 days before the date of 

commencement of a case under this title in which the goods have been sold to the debtor in the 

ordinary course of such debtor's business". 

 

b) Claw-back provisions 

 

Pursuant to Articles 31 to 34 of the 2006 Bankruptcy Law, the insolvency administrator has the 

right to claw back assets of the debtor being given away under questionable circumstances and 

thus had diminished the insolvency estate. Such provisions are quite similar to the contestation 

rights known in other insolvency laws, e.g. under Sections 129 et. seq. German Insolvency Code 

(Insolvenzanfechtung).  

 

Pursuant to Article 31 of the 2006 Bankruptcy Law, certain transactions having taken place 

within one year before the acceptance of the bankruptcy application are voidable if they have 

not been made for a reasonable consideration. In particular, Article 31 grants the right to the 

bankruptcy administrator to "revoke" any legal act (within the above deadline) which either 

included the 
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• transfer of assets free of charges; or  

• trade at an obviously unreasonable price; or 

• paying off undue debts in advance. 

Avoidable are as well transactions having taken place within six months before the acceptance of 

the bankruptcy application if the debtor has made a preferential payment to creditors despite 

already being in crisis. 

 

Furthermore, the bankruptcy administrator may challenge transactions aiming at concealing or 

transferring assets to avoid liabilities or the acknowledgement of debts which have no merits, 

Article 33 of the 2006 Bankruptcy Law. 

 

Quite relevant for international investors is the right granted to the bankruptcy administrator 

under Article 35, pursuant to which the bankruptcy administrator may claim full contribution of 

the capital to the estate in cases where any capital contributor of the debtor had failed to fulfill 

its obligation of capital contribution. 

 

c) Set-off 

 

Similarly to well-known international insolvency concepts (see e.g. Section 94 of the German 

Insolvency Code), the 2006 Bankruptcy Law restricts post-bankruptcy set-offs: Whereas a pre-

bankruptcy set-off right is not affected, a set-off is in particular prohibited in the following 

scenarios: 

 

• where the creditor's right was acquired from another creditor after acceptance of the 

bankruptcy application; 

• where the creditor had knowledge of the existing insolvency ground or the imminent 

bankruptcy filing, unless the creditor had acquired its claim more than one year before 

the bankruptcy filing (for more details see Article 40 of the 2006 Bankruptcy Law). 
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d) Secured creditors' and employment-related claims 

 

As a major achievement of the new 2006 Bankruptcy Law, secured creditors rank senior with 

respect to the secured assets or, in other words, they "enjoy the priority right to be repaid by 

means of the particular assets", see Article 109 of the 2006 Bankruptcy Law. If, after realization 

of the secured asset, a shortfall remains, such remaining claim ranks as general unsecured claim, 

see Article 110 of the 2006 Bankruptcy Law. 

 

In addition to this achievement, which should strengthen the confidence of financial institutions 

in their position in potential bankruptcy proceedings with respect to security rights they had 

acquired, a further achievement is that employment-related claims do not have a general 

priority over secured creditors. This is a major improvement in comparison to the 1986 

Bankruptcy Law. 

 

However, two favorable provisions in the new law regarding labor-related claims need to be 

emphasized: 

• Employment-related claims rank as preferential claims senior to other general unsecured 

claims in the distribution of the bankruptcy assets, as provided in more detail for in 

Section 113 of the 2006 Bankruptcy Law. 

• Certain labor-related claims that have arisen prior to the effectiveness of the 2006 

Bankruptcy Law rank even senior to secured creditors, see Article 132 of the 2006 

Bankruptcy Law. 

9. Reorganization and compromise 

 

As an alternative to the normal bankruptcy liquidation, the new 2006 Bankruptcy Law also holds 

the option for reorganization proceedings and a compromise. Only in case such alternatives are 

not implemented, the People's Court pronounces the debtor formally bankrupt and the debtor is 

liquidated (Article 107 of the 2006 Bankruptcy Law). 

 

a) Reorganization 

 

ignificantThe debtor or any creditor may apply directly for a reorganization of the debtor, 

Article 70 of the 2006 Bankruptcy Law. Reorganization is a quite s new  
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instrument under the new 2006 Bankruptcy Law69 and is intended to facilitate the survival of 

enterprises in crisis, however, still having some prospects for survival. Important for creditors is 

that during the reorganization period, secured rights as to particular assets of the debtor are 

suspended, Article 75 of the 2006 Bankruptcy Law. If approved by the People's Court, a debtor or 

bankruptcy administrator may submit a reorganization plan. The reorganization plan needs to be 

accepted by the creditors' meeting and the People's Court. If approved, it is binding upon all 

creditors, including those having voted against the plan, Article 92 of the 2006 Bankruptcy Law. 

 

The concept of insolvency reorganization is known in other jurisdictions as well, certain 

similarities exist, for instance, with the insolvency plan under the German Insolvency Code (see 

Sections 217 et seq. German Insolvency Code). 

 

b) Compromise 

 

Pursuant to Sections 95 et seq. of the 2006 Bankruptcy Law, a compromise with the creditors is 

another option, facilitating as well a continuation of the business operations of the enterprise in 

crisis. However, the procedural hurdles for a compromise are relatively high: As provided for in 

Article 97 of the 2006 Bankruptcy Law, a compromise requires in particular the approval of the 

unsecured creditors representing 2/3 of the outstanding claims at a minimum. It is up to the 

People's Court to decide whether to confirm the compromise agreement (if confirmed, such 

compromise has a binding effect upon all creditors, Article 100 of the 2006 Bankruptcy Law). In 

case the compromise is not approved and confirmed, "normal" bankruptcy proceedings are 

being pursued (see Article 99 of the 2006 Bankruptcy Law). 

 

10. Costs and Effectiveness 

 

Creditors of the insolvent entity must bear in mind that under the general order of payment 

(under Article 113 of the 2006 Bankruptcy Law), bankruptcy costs and administrative/estate 

liabilities are settled with priority, i.e. have a first rank. With respect to the remuneration of the 

bankruptcy administrator, remuneration provisions  

 

69  Peters, Das neue Insolvenzgesetz der Volksrepublik China, RIW 2008, page 115 
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have been published by the Supreme Court of the PRC in April 200770. Traditionally, China is well 

known for high expenses in bankruptcy cases, i.e. not only with respect to their long duration but 

also to the transaction costs involved71. Traditionally, reports as to legal costs, in particular 

regarding insolvencies, say that "after deducting various fees, the remaining value is even 

insufficient to cover the costs incurred by the court, the law firm, audit firm, assessment firm and 

the auction firm."72. Indications of the perception of the 2006 Bankruptcy Law as to the 

effectiveness do not give the impression that a material change of that picture has taken place. 

The majority of enterprises still seems to have "just closed their doors with their related debts 

and liabilities remaining"73. Therefore, creditors should not only have a look at the laws that 

contain many similarities to well known bankruptcy law concepts in other developed countries, 

but also to the realities that still seem to be characterized by many insolvent companies leaving 

as only trace the "rusting locks on their old front gates"74. 

 

IV. International Law Aspects 

 
1. Cross-border issues addressed in the new 2006 Bankruptcy Law 

 

a) Article 5 of the 2006 Bankruptcy Law 

 

For the first time and in contrast to the 1986 Bankruptcy Law, the new bankruptcy law in its 

Article 5 expressly addresses cross-border issues. Such cross-border issues are dealt with in two 

perspectives: 

 

• the scope of PRC proceedings with respect to foreign jurisdictions; and 

• the recognition of foreign decisions with respect to the debtors' assets in the PRC. 

 

70  See Peters, Das neue Insolvenzgesetz der Volksrepublik China, RIW 2008, page 118 
71  Jiang, Court Delay and Law Enforcement in China, page 183 
72  Jiang, Court Delay and Law Enforcement in China, page 183 
73 See Berube/Pu, Bankruptcy and Insolvency in the PRC: A Myth?, page 23; also The 

Economist, Bankruptcy in China: Silent Busts, October 9, 2008 
74 See The Economist, Bankruptcy in China: Silent Busts, October 9, 2008 
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As concerns the international scope, Article 5 para. 1 expressly states that insolvency 

proceedings which have been initiated in accordance with the new bankruptcy law shall have 

binding effect also over the assets of the debtor which are situated outside the territory of the 

PRC. 

 

That the effects of a domestic insolvency proceeding normally also covers the assets of the 

debtor abroad is nothing uncommon and e.g. known under the relevant rules contained in the 

German Insolvency Code (see Sections 35, 335 German Insolvency Code).  

 

As concerns recognition, the new bankruptcy law for the first time expressly deals with the 

effects of foreign insolvency proceedings within China. Other than e.g. provided for in the 

UNCITRAL Model Law on Cross-Border Insolvency, the PRC has implemented with respect to the 

recognition of foreign insolvency proceedings certain requirements potentially limiting the 

effectiveness in China, e.g. with respect to reciprocity. Article 5 para. 2 of the new bankruptcy 

law in quite vague words provides that a recognition of foreign insolvency-related judgments 

with respect to debtors' assets situated within the PRC is subject to  

 

• an international treaty reflecting the principle of reciprocity; and 

• the insolvency proceedings not violating the sovereignty, safety of social public interests 

of China and furthermore do not have a detrimental effect on the legitimate rights and 

interests of Chinese creditors. 

Whereas the principle of reciprocity had been a quite common concept with respect to 

international recognition of foreign court decisions in general, its influence has diminished in 

insolvency-related matters in recent years in developed countries. In particular, the 

consideration of the interests and rights of Chinese creditors as vague as it has been worded 

leads to an extraordinary degree of uncertainty with respect to the recognition of foreign 

insolvency proceedings as to assets located in the PRC. 

 

Based on such rather undetermined conditions for a recognition of foreign insolvency related 

decisions within the PRC, it is still too early to predict how this rule will be applied in concrete 

cases by the People's Court.  
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b) No territorial insolvency proceedings in international insolvencies 

 

The new bankruptcy law does not provide for secondary or non-main insolvency proceedings 

related to domestic (Chinese) assets, e.g. as provided for in the German Insolvency Code75. 

Pursuant to Section 354 German Insolvency Code, if a German court does not have jurisdiction to 

open insolvency proceedings relating to all assets of the debtor, but the debtor, however, has a 

branch office or other assets in the domestic territory, separate insolvency proceedings are 

permissible with regard to such domestic assets of the debtor ("territorial insolvency 

proceedings"). 

 

c) Assessment 

 

On one hand, when assessing in particular Section 5 para. 2 of the new bankruptcy law, the 

vague criteria set out above (reciprocity, ordre public, interests of Chinese creditors) give every 

right to criticize such provision, in particular given that a recognition of insolvency proceedings 

within Europe between most European jurisdictions is guaranteed under Article 16 para. 1 of the 

European Insolvency Regulation. On the other hand, the following should be taken into 

consideration: The new provisions, although not tested sufficiently in practice, are a major step 

towards a more international perspective of inner-Chinese insolvency rules. As already 

mentioned, the 1986 Bankruptcy Law did not contain any comparable provision. Thus, the new 

provision reflects the internationalization of the Chinese economy and Chinese law step by step, 

trying to reflect adequately the reality of international commerce. Furthermore, it should be 

noted that in particular the requirement of reciprocity is a notion which was only a few years ago 

also well known in European insolvency laws (although considerable changes have occurred in 

the last years, see e.g. Article 16 para.1 of the European Insolvency Regulation)76. 

 

 

 

 
75  "Partikularverfahren" über das Inlandsvermögen, see Section 354 German Insolvency 

Code 
76  Piekenbrock, Das neue chinesische Insolvenzrecht, see Section 354 German Insolvency 

Code, page 113 

Page - 41 

2. Recognition of a People's Court’s judgment under German law 

 

a) Introduction 

 

With respect to assets of the insolvency estate located outside China and, in particular, with 

respect to business dealings of an insolvent Chinese entity abroad, it is of major importance to 

understand if and to what extent an insolvency-related decision of the competent Chinese 

People's Court will be recognized and, thus, be enforceable in foreign jurisdictions. Whereas on 

the European level, the European Insolvency Regulation (EIR) safeguards to a large extent the 

recognition and enforceability of decisions of the competent insolvency court in other member 

states, see Articles 3, 16, 25 EIR, the situation might be quite different with respect to China.  

 

To show the legal challenges that the recognition and enforcement of a decision of a Chinese 

People's Court abroad might have, it will be discussed in the following whether the decision of a 

Chinese People's Court confirming the challenge by the bankruptcy administrator of a 

transaction/act from the pre-insolvency time, is recognizable and enforceable in Germany. 

 

b) Applicable law 

 

(1) Since there is no multilateral or bilateral agreement or convention applying to the 

relationship between China and Germany with respect to the recognition and enforcement of 

the other state’s judgments, the question as to whether the judgment of a Chinese People's 

Court will be recognized is governed by German international law. 

 

(2) According to the prevailing view in legal literature, Section 328 German Code of Civil 

Procedure (CCP) is applicable to the recognition of a judgment issued by a foreign court 

regarding the legal challenge of a certain transaction under foreign insolvency law 

(Anfechtungsurteil). Section 343 German Insolvency Act governs the recognition of the opening 

of bankruptcy proceedings and of certain measures that directly relate to the bankruptcy 

proceedings such as protection measures. According to the prevailing opinion as expressed in 

German legal literature, the foreign judgment deciding on the legal challenge of a transaction 

brought by the insolvency administrator is deemed as  
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not to fall within the scope of Section 343 German Insolvency Act although being connected to 

the insolvency proceedings, but to be governed by Section 328 CCP77. Under the EIR, however, 

which favors the recognition in other Member States, the situation is different78. 

 

(3) Under German law, the recognition of a foreign judgment pursuant to Sec. 328 CCP does 

not allow for a thorough review of its content with respect to procedural and material law 

(prohibition of the so-called "révision au fond"). Rather, the foreign judgment will not be 

recognized by German courts if one of following conditions is met: 

 

� The foreign court did not have international jurisdiction to decide on the matter under 

German international procedural law (under lit. c); or 

 

� The judgment constitutes a violation of the German ordre public (under lit. d.); or 

 

� It is not guaranteed that a Chinese court would recognize a corresponding judgment of the 

German court, i.e. lacking mutual recognition (under lit. e). 

 

(4) Should a German court – contrary to the prevailing opinion in German legal literature - 

decide to apply Sec. 343 German Insolvency Act instead of Sec. 328 CCP with respect to the legal 

challenge of a transaction/legal act by a foreign insolvency administrator, the first two 

requirements (given international jurisdiction and no violation of the German ordre public) are 

required by Sec. 343 German Insolvency Act as well, whereas the third requirement (mutual 

recognition) does not apply within the scope of application of Sec. 343 German Insolvency Act. 

 

(5) A general distinction under German law has to be drawn between the recognition and 

the enforcement of the foreign judgment. The recognition does not require any court 

proceedings but happens automatically if the legal requirements as described are given. 

 

 
77 FK-Wenner/Schuster, Insolvenzordnung, Section 343, margin 42; Klumb, Kollisionsrecht der 

Insolvenzanfechtung, page 199 et seq. 
78         See ECJ, February 12, 2009, Case C-339/07, margin 30 with reference to Article 3(1) EIR 
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Different from that, the enforcement of the foreign judgment requires that an enforcement 

procedure is brought in front of the competent German court pursuant to Sec. 353 German 

Insolvency Act in connection with Sec. 722, 723 CCP. However, Sec. 722 CCP however stipulates 

that the foreign judgment will only be enforced if it is recognized. In common practice, the 

consequence of this concept is that the question as to whether the foreign judgment is 

recognized will only emerge in the course of the enforcement procedure. In addition to the 

requirement of recognition, any enforcement is only possible if the foreign judgment disposes of 

an enforceable content. 

 

c) No lack of jurisdiction of the Chinese People's Court 

 

(1) First, recognition of a foreign judgment requires that the foreign court that has rendered 

the ruling has had international jurisdiction to decide on the matter. Under German procedural 

law, the court at the place of business of the defendant has general international jurisdiction to 

decide on the legal challenge (Sec. 17 para 1 CCP). Furthermore, German procedural law 

generally allows several additional venues.79 For example, the insolvency administrator may 

bring the claim against the defendant in front of the court in whose district the defendant has 

substantial assets, provided that the defendant does not have its seat in Germany (Sec. 23 

CCP).80 

 

(2) Under Chinese law, however, jurisdiction over such a claim is granted to the People's 

Court based on the principle of vis attractiva concursus
81(see Articles 3, 21 of the 2006 

Bankruptcy Law). Accordingly, there may be a discrepancy between German and Chinese law 

with respect to international jurisdiction. 

 

 

 

 

 
79  The following rules do not apply to claims challenging the validity of a transaction 

brought by the insolvency administrator: Sec. 19 a CCP (only applies to claims brought 
against the insolvency administrator, BGH, ZIP 2003, page 1419), Sec. 29 CCP (venue at 
the place of the performance of a contract) and Sec. 32 CCP (tort claim). 

80  However, details are highly disputed with respect to the application of Sec. 23 CCP in the 
event of an enforcement procedure, see Zöller – Vollkommer, ZPO, Sec. 23, margin no. 1, 
7a. 

81   According to the principle of vis attractiva concursus the insolvency court is competent 
to decide all disputes arising in connection with the insolvency proceedings. 
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(3) Despite such discrepancy, German legal literature does not automatically assume that 

the foreign court whose jurisdiction is based on vis attractiva concursus is internationally 

incompetent to decide on legal challenges of transactions brought by the insolvency 

administrator. Rather, it is referred to Sec. 3 German Insolvency Act providing for the following: 

 

 Sec. 3 German Insolvency Act:  
 
(1) The insolvency court in whose district the debtor has his usual venue shall 

have exclusive local jurisdiction. If the centre of the debtor’s self-employed 
business activity is located elsewhere, the insolvency court in which district 
such place is located shall have exclusive jurisdiction.  
 

(2) If several courts have jurisdiction, the court first requested to open 
insolvency proceedings shall exclude any other jurisdiction. 

 

Although actually referring to local jurisdiction, Sec. 3 German Insolvency Act is considered as 

also governing the international jurisdiction according to a general principle under German 

procedural law. Based on this rule, individual German legal authors take the view that pursuant 

to Sec. 3 German Insolvency Act, the foreign court in which district the centre of the business 

activities of the debtor is located has international jurisdiction with respect to the opening of the 

insolvency proceedings. The extent of this reference to foreign law is considered to be 

comprehensive and to cover the material and procedural impacts of the insolvency proceedings, 

such as the legal power of disposition of the insolvency administrator and, also, the competence 

of the foreign law to decide whether the principle of vis attractiva concursus shall apply, e.g. to 

stipulate that the insolvency court has also jurisdiction over the legal challenge brought by the 

insolvency administrator82. A further argument that can be made in this regard is that the effects 

of the opening of insolvency proceedings are generally governed by the lex fori concursus, e.g. 

the law of the country where the insolvency proceedings have been opened (Section 335 

German Insolvency Act, so called principle of universality). Legal literature also indicates that the 

concentration of competences at the insolvency court based on vis attractiva concursus as such 

is not inappropriate83. 

 

 

 
82  Uhlenbruck, Insolvenzordnung, Art. 102, margin 158 
83  Kranemann, Insolvenzanfechtung, page 169 et seq. 
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(4) Based on this concept of German International Insolvency Law and on the quoted 

authorities84 the conclusion is that a German court may likely find that international jurisdiction 

is given in the discussed case. 

 

d) No violation of German ordre public 

 

(1) Restrictive application of principle 

 

The recognition of a Chinese People's Court decision regarding the challenge under Chinese 

insolvency law could be rejected by German courts in case of a violation of the German ordre 

public.85 The assumption of a violation of the German ordre public in the context of recognition 

of a foreign court decision, however is only ultima ratio. The German Court of Federal Justice has 

repeatedly confirmed that regarding the effects of foreign insolvency proceedings in Germany, 

recognition can only be refused if the recognition of the judgment would lead to a result 

manifestly in contrast to material principles of German law, in particular if the recognition would 

be in contrast to the fundamental rights, as expressly set out in the relevant statutory 

provisions86. The German court in this context will not review whether the foreign judge has 

applied foreign law correctly. 

 

(2) Domestic element 

 

The more remote the case at hand is from a German perspective or if there are only a few 

domestic elements of the case (e.g. no extensive assets in Germany affected by the decision or 

no parties seated in Germany involved), the more likely a deviation from German law standards 

of the foreign decision is to be accepted under the criterion of ordre public than in a case having 

strong domestic German elements. 

 
 
 
84  Uhlenbruck, Insolvenzordnung, Art. 102, margin 158 
85 The compliance of a recognition of such foreign court decision with the German ordre 

public is binding German statutory law, irrespective of the question, whether such 
recognition follows German international insolvency law (Sec. 343 para 1 no. 2 German 
Insolvency Code) or the German Law of Civil Procedure (see. Sec. 328 para 1 no. 4 
CCP). 

86  Sec. 328 para 1 no. 4 CCP; Sec. 343 para 1 no. 2 German Insolvency Code; see BGH, 
decision dated May 27, 1993, ZIP 1993, page 1094, 1097; also BGH, judgment dated 
November 14, 1996, ZIP 1997, page 39, 44. 
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(3) Violation of procedural ordre public or violation of ordre public based on substantive 

law 

 

A violation of ordre public could be the consequence of a violation of basic procedural principles 

as well as a violation of substantive law. 

 

(a) Violation of basic procedural principles 

The German ordre public could be violated if, e.g., there has been a violation of due process of 

law. In this context, violation of due process of law concerning the insolvency proceedings could 

be implicitly contemplated. Alternatively, a violation of due process of law regarding the claim 

launched by the insolvency administrator against the defendant in China could be alleged. If the 

underlying insolvency proceedings could be deemed to be a manifest violation of due process of 

law, an ordre public violation could be contemplated. However, any such violation of the 

principle of due process would require an analysis of the proceedings as conducted in the case at 

hand; no such violation can be derived from the Chinese insolvency laws as such. This question 

therefore would be primarily a matter of facts. 

 

(b) Violation of substantive law 

As to a material violation of substantive law, in particular an assessment of the effects with 

respect to the German fundamental rights, has to be taken into consideration1. In this context, a 

recognition could be rejected, if e.g. the insolvent company was arbitrarily made insolvent by 

public authorities by measures that effectively could be deemed to be a hidden expropriation, 

e.g. by charging excessive duties1. This question, however, is also a matter of fact and it has to be 

taken into consideration that there are no comparable precedents under which, in the context of 

insolvency proceedings, a violation of the German ordre public based 

 
87  See Kübler/Prütting-Kemper, Insolvenzordnung, Sec. 343, margin 17 
88  Gottwald, Insolvenzrechts-Handbuch, Section 132 margin 28. In the context, the "act of 

state doctrine" might become relevant, pursuant to which every sovereign state is bound to 
respect the independence of every other sovereign state and the courts of one country will 
not sit in judgment on the acts of the government of another, done within its own territory. 
This concept in the context of an expropriation without any indemnification as such is not 
recognized in Germany. Under German constitutional law, the basic principles of public 
international law prevail; such principles do not generally recognize foreign 
expropriations having occurred without due compensation, such expropriations therefore 
might violate German ordre public (see Seidl-Hohenveldern, IPRax 1996 page 410 et 
seq.). 
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on the legal protection of property (Art. 14 of the German Constitution) has been 

acknowledged89. The raising of unsubstantiated general allegations in the sense that insolvency 

related proceedings in China do not meet basic legal standards would not be sufficient. 

 

(4) No révision au fond  

 

Within the context of the restrictive applicability of the ordre public reservation, the German 

court, as set out above, will in principle not review whether the foreign judge has applied foreign 

law correctly (unless such assessment is necessary for reviewing whether the foreign decision is 

void or not). The German judge will, however, review whether the result of the application of 

foreign law in the case at hand is an evident violation of basic German law principles. 

 

In this context, there are two levels under which a violation of ordre public in a concrete case of a 

People's Court decision to be recognized in Germany are conceivable:  

 

On the more obvious level, the question is whether certain rights of the parties subject to court 

proceedings in China are violated in the court proceedings in China or whether such proceedings 

are based on material allegations which are an apparent violation of German fundamental legal 

principles.  

 

A relevant violation of the German ordre public could be conceived under the underlying 

question whether e.g. the Chinese insolvency administrator assumed rights which violated basic 

legal principles. This could then lead to an incident legal review in the course of the legal 

proceedings where recognition becomes relevant. In this context, only extreme circumstances 

e.g. an expropriation by means of provoked insolvency proceedings might become relevant. 

German law widely accepts the powers of foreign insolvency administrators under foreign 

insolvency law. Thus, only an evident violation of substantive law principles acknowledged in 

Germany would be relevant in this context. This could be the case if the insolvency administrator 

assumed powers with respect to independent foreign companies 

 
 
89  See Geimer, Internationales Zivilprozeßrecht, margin 3516 
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This of course would be a matter of fact again. Moreover, German law in principle acknowledges 

the determination of the scope of the insolvency estate under foreign law (lex fori concursus)90.  

 

Thus, only under very exceptional circumstances, a violation of the German ordre public is 

conceivable. 

 

(5) As a result, the concept of the German ordre public does not necessarily exclude the 

recognition of the judgment of the Chinese People's Court. There are certain scenarios 

conceivable under which a violation of the ordre public could be considered.  

 

e) Guaranteed mutual recognition 

 

Pursuant to Sec. 328 para 1 no. 5 CCP, a recognition of a Chinese judgment requires that so 

called "mutuality" (Gegenseitigkeit) with regard to recognition is guaranteed. This means that 

recognition might occur only if, in case a German judgment was to be recognized in China, 

Chinese law would provide for a recognition under the same or at least comparable conditions.  

 

Such concept of mutuality may be given by way of a bilateral or multilateral international treaty 

between the respective countries. Germany and China, however, have not entered into any 

international treaty regarding the mutual recognition of judgments.  

 

If, as the case is here, no treaty on mutual recognition exists, the conditions of mutuality have, 

pursuant to German legal principles, to be regarded on the basis of the actual current practice of 

recognition of German judgments in the respective country91. Only in a second step, the national 

rules on recognition of judgments are to be taken into consideration. To answer the question 

whether the required mutuality for recognition of foreign judgments is given with regard to 

China, it would be necessary to take a look a the current practice in China with regard to 

recognition of German judgments. As such practice is not documented to a sufficient extent, it is 

still unclear whether a sufficient practice exists. 

 
90  Geimer, Internationales Zivilprozeßrecht, margin 3519 
91 MüKo - Gottwald, ZPO, Section 328, margin 117; Zöller - Geimer, ZPO, Section 328, 

margin number 266 
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However, the new prevailing view in German legal literature is that mutual recognition is 

guaranteed with regard to China.92 

 

The Higher Regional Court of Berlin (Kammergericht), in a widely discussed decision from 

May 18, 2006, confirmed that a final and binding decision of a Chinese People's Court can be 

recognized pursuant to Section 328 CCP93. In this context, the Kammergericht expressly noted 

that there are no grounds to reject the assumption of a mutual recognition. The court, however, 

conceded that there is no extensive experience as to the recognition of German judgments in 

China. However, the Kammergericht expressed the positive expectation that Chinese authorities 

would recognize German court decisions. Such positive prognosis, according to the judgment, is 

sufficient, provided that no concrete examples showing that China, contrary to that expectation, 

does not respect German court decisions exist. 

 

As a result, it can be noted that according to the new prevailing view in German legal literature, 

mutual recognition is guaranteed between China and Germany. Thus, there are good chances 

that a German court would assume mutual recognition to be guaranteed and, thereby, the 

prerequisites of Sec. 328 para. 1 no. 5 CCP be fulfilled.  

To conclude, it is not unlikely that the judgment of a Chinese People's Court on an insolvency 

challenge within the vis attractiva concursus will be recognized in Germany. 

 

f) Resulting options for Chinese insolvency administrator 

 

In light of the above, the Chinese insolvency administrator in the above example has the 

following opportunities: 

 

� First, he may claim for a declaratory judgment stating that the judgment of the Chinese 

People's Court will be recognized in Germany94. 

 

 
92  Zöller - Geimer, ZPO, Anh. V; MüKo - Gottwald, ZPO, Section. 328, margin 122, dissenting 

opinion: Neelmeier, Verbürgung der Gegenseitigkeit zwischen Deutschland und China?, 
ZChinR 2007, page 287 et seq. 

93 See KG Berlin, decision dated May 18, 2006, NJW-RR 2007, page 1438 
94 See Schack, Internationales Zivilverfahrensrecht, margin 885; Geimer, Internationales 

Zivilprozeßrecht, margin 2996 
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• Secondly, the insolvency administrator may, in general, apply for the enforcement of the 

foreign judgment according to Sec. 722, 723 CCP.  

 

• Once the enforcement is awarded, the defendant could in addition (with uncertain 

prospects though) file a claim raising objections against the enforcement act 

(Vollstreckungsgegenklage) but would be precluded with respect to all objections that 

could have been raised already in the proceedings according to Sec. 722, 723 CCP. 
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V. Summary 

 
The new 2006 Bankruptcy Law is a remarkable step forward in the PRC legal system compared to 

the benchmarks set by developed countries with respect to insolvency laws. Many concepts that 

can be found in the new 2006 Bankruptcy Law are well known in other jurisdictions and should 

be able to strengthen the confidence of the international community in the Chinese legal system. 

 

With respect to the historical development of the new 2006 Bankruptcy Law, driving factors for 

the implementation were, in particular, the insufficiency of the previous bankruptcy regime, 

safeguarding the stability of the finance sector and also certain particularities of state-owned 

enterprises.  

 

It is remarkable that the new 2006 Bankruptcy Law applies to more diverse types of enterprises 

although there is no insolvency provided for individuals. New and comparable to certain 

"western" concepts (e.g. Germany) is the strong position of the bankruptcy administrator.  

 

From an international perspective with respect to the recognition of decisions of the local 

People's Court, the concept of vis attractiva concursus that can be found in the 2006 Bankruptcy 

Law will likely incur certain discussions with respect to a potential recognition in other 

jurisdictions. Court decisions rendered, for example, in Germany but also Article 5 of the 2006 

Bankruptcy Law indicate that a mutual recognition and enforceability, at least for the time being, 

can be supported with good legal arguments. 

Whether or not the rather reluctant cultural attitude in China vis-à-vis bankruptcy proceedings 

will change still is an open issue. First indications concerning the development of number of 

insolvencies and reports on "silent, informal liquidations", however, do not justify too much 

confidence that in the short term, a considerable change of such attitude is to be expected. 
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Nous serions ravis de vous aider au choix de la structure juridique et de son organisation 

optimales pour vous. 

 

Nous nous tenons naturellement à votre disposition pour l’assistance juridique de la 

constitution, ainsi que pour toute autre question juridique. 
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Jouissant d’une grande expérience dans les régions de l’Asie Pacifique et de la Grande Chine, 

Eiger Law est un cabinet d’avocats « full service » offrant conseil et assistance juridique 

concernant les questions de droit des sociétés, droit commercial, contentieux ainsi que de 

propriété intellectuelle. 

 

La clientèle d’Eiger Law comprend des grandes entreprises multinationales de même que des 

petites et moyennes entreprises (PME) actives dans divers secteurs professionnels. Eiger Law 

propose des solutions à la fois créatives et pratiques, communiquées de manière claire et 

finalement une facturation transparente. 
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